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(i) 
QUESTIONS PRESENTED 


(1) Do the provisions of Rule 16 of the Federal Rules of Civil 
Procedure authorize the trial judge during pre-trial conference to 
dismiss a complaint on motion of the defendant where said motion 
had not been filed with the Court nor served on the plaintiff in ac- 
cordance with the provisions of Rule 6(d) and 7(b) of the Federal 
Rules of Civil Procedure. 7 


(2) Does the Complaint state a cause of action? 


(3) Assuming that Rule 16 of the Federal Rules of Civil 
Procedure in appropriate circumstances does permit the trial 
court to entertain a defendant's motion to dismiss orally made at 
pre-trial conference whether the grant of such motion constitutes 
an abuse of discretion where the complaint states a cause of action. 


(4) Whether a plaintiff whose complaint states a cause of 
action is required during a deposition taken by the defendant for 
discovery, to establish affirmatively a prima facie case. : 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14,593 


LAURA V. BROOKS, 


Appellant, 
Vv. 
CAPITAL TRANSIT COMPANY, : 
a body corporate, : 
Appellee. . 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


The jurisdiction of this Court is invoked under Title 17, Section 
101 of the District of Columbia Code to review the action of the District 
Court in this proceeding. The Court below granted an oral motion to 
dismiss the Complaint and entered a final order, from which this appeal 
is taken. ! 
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STATEMENT OF THE CASE 


The appellant is an individual who was injured in the course of 
alighting from a bus owned and operated by the appellee. The appellee 
is the predecessor in interest to the D. C. Transit System, Inc., fran- 
chised to conduct a public transportation business in the District of 
Columbia. 


In her Complaint, the appellant alleged that her injuries were "due 
to the negligence and carelessness of the defendant in operating a motor 
bus with steps thereof ina smooth, worn, and slippery condition, and 
in failing to warn the said plaintiff of said dangerous condition."" The 


defendant, appellee herein denied negligence and averred sole and/or 


contributory negligence of the plaintiff, appellant. 


After the case was at issue on the pleadings, the appellant's depo- 
sition upon oral interrogatories was taken by the appellee pursuant to 
proper notice. Onor about January 22, 1957, she was examined by 
counsel for the appellee both as to the details of her injuries and the 
details relating to her fall. 


The case came on for pretrial conference on May 23, 1958, approx- 
imately a year anda half later. At that conference, counsel for the ap- 
pellee, making reference to selected portions of appellant's deposition 
orally moved for a dismissal on the grounds of "the plaintiff's failure to 
State a cause of action at pretrial", purportedly because the appellant 
"denied either personal or hearsay knowledge of any defective condition 
on the defendant's bus that caused her fall". 


By order dated June 5, 1958, the Court granted the Motion "upon 
consideration of the plaintiff's written pretrial statement, and upon con- 
sideration of the entire record including the deposition of the plaintiff". 
This appeal followed. 





3 
STATEMENT OF POINTS 


(1) The trial court's grant of defendant's motion to dism iss at 
the close of pretrial proceedings was in contravention of Rules 6(d), 
7(b), and 16 of the Federal Rules of Civil Procedure. 3 


(2) Since the complaint states a cause of action it was manifestly 
improper for the trial court to grant defendant's motion to dismiss. 


STATUTES INVOLVED 


Federal Rules of Civil Procedure, Rule 6(d), Rule 7), and 
Rule 16, 28 U.S.C.A.: 


Rule 6(d). For Motions - Affidavits 


"A written motion, other than one which may 
be heard ex parte, and notice of the hearing thereof 
shall be served not later than 5 days before the time 
specified for the hearing, unless a different period 
is fixed by these rules or by order of the court. 
Such an order may for cause shown be made on ex 
parte application. When a motion is supported by 
affidavit, the affidavit shall be served with the 
motion; and, except as otherwise provided in Rule 
59(c), opposing affidavits may be served not later 
than 1 day before the hearing, unless the court 
permits them to be served at some other time." 


Rule 7(b). Motions and Other Papers 


'(1) An application to the court for an order 
Shall be by motion which, unless made during a 
hearing or trial, shall be made in writing, shall 
state with particularity the grounds therefor, and 
shall set forth the relief or order sought. The 
requirement of writing is fulfilled if the motion 
is stated in a written notice of the hearing of the 
motion. 


(2) The rules applicable to captions, signing, 
and other matters of form of pleadings apply to all 
motions and other papers provided for by these 
rules." 


$s 


Rule 16. Pre-Trial Procedural Formulating Issues 


In any action, the court may in its discretion direct 
the attorneys for the parties, to appear before it for a con- 
ference to consider 


(1) The simplification of the issues; 


(2) The necessity or desirability of amendments to 
the pleadings; 


(3) The possibility of obtaining admissions of fact 
and of documents which will avoid unnecessary proof; 


(4) The limitation of the number of expert wit- 
nesses; 


(5) The advisability of a preliminary reference of 
issues to a master for findings to be used as evidence when 
the trial is to be by jury; 


(6) Such other matters as may aid in the disposition 

of the action. 

The court shall make an order which recites the action taken at 
the conference, the amendments allowed to the pleadings, and the agree- 
ments made by the parties as to any of the matters considered, and 
which limits the issues for trial to those not disposed of by admissions 
or agreements of counsel; and such order when entered controls the 
subsequent action of the court, unless modified at the trial to prevent 
manifest injustice. The court in its discretion may establish by rule a 
pre-trial calendar on which actions may be placed for consideration as 
above provided and may either confine the calendar to jury actions or to 


non-jury actions or extend it to all actions. 


SUMMARY OF; ARGUMENT 


(a) Nothing contained in Rule 16 of the Federal Rules of Civil 
Procedure and nothing underlying its intended purpose authorizes a 


trial court to entertain a defendants motion to dismiss during a pre- 
trial conference, particularly where plaintiff had no notice that the 





motion would be made and where defendant had more than sufficient 
time to move for dismissal in accordance with the terms of Rules 6(d) 


and 7(b). The granting of the motion in such circumstances has de- 
prived plaintiff of his right to be heard and constitutes denial’ of due 





process. 


(b) Plaintiffs complaint states a cause of action and even if it 
did not the only appropriate method of raising the issue is through the 
filing with the Court, with timely service on plaintiff, a motion to 
dismiss in accordance with the requirements of Rules 6(d) and 7(b) 
of the Federal Rules of Civil Procedure. : 


(c) The trial court's action which apparently was grounded on 
only that evidence elicited by defendant during the interrogation of plain- 
tiff on deposition was erroneous because the court gave to the p pegeela 
conference the status of a trial. 


(d) Since pretrial discovery proceedings such as depositions were 
not designed as a substitute for trial and were not intended to record all 
evidence in advance of trial, there is no necessity for a deponent party to 
establish affirmatively on deposition or at any time before trial all ele- 
ments of proof of his case. 


w 
ARGUMENT 


The issue before the Court is whether on the record before at, 
the lower Court was justified in entertaining and subsequently granting 
an oral motion to dismiss the Complaint filed by the appellant on the 





grounds that it, together with plaintiff's Pretrial Memorandum and the 


plaintiff's deposition, did not state a cause of action. 





€ 


Involved in the determination of the matter are the questions, 
involving interpretations of the Federal Rules of Civil Procedure, as 
to whether: 


1. Appellant against whom the motion was directed is 
entitled to five (5) days' notice pursuant to Rule 6(d). 


2. Such a motion must be in writing pursuant to Rule 7(b). 


3. The entertaining and granting of the motion on the basis 
of the record before it was consonant with Rule 16. 


Rule 6(d) provides that a written motion shall be served not later 
than five (5) days before the time specified for the hearing. Rule 7(b) 
provides that an application to the Court for an order shall be by 
motion which, unless made during a hearing or a trial, shall be made 
in writing. Rule 16 provides generally for pre-trial procedure and with 
particularity sets out the purposes of such a conference. 


Rule 6(d) is phrased in mandatory terms that a motion shall be 
served not later than five (5) days before the time specified for the 


hearing. The obvious object being to give the opponent an opportunity 
to prepare for the hearing and to avoid surprise and manifest injustice. 


Rule 7(b) likewise is phrased mandatorily in providing that a 
motion shall be in writing. The exception to the rule "unless made 
during a hearing or trial" is not applicable because, it is submitted, 

a pre-trial conference is not a "hearing or a trial'’". Moore's Federal 
Practice, Vol. 2, Page 1513, and the cases cited under note 10. 


Rule 16 provides as the first purpose of a pre-trial conference, 
"The simplification of the issues". Judge Laws, Chief Judge of the 
District Court for the District of Columbia is cited in 10 Fordham Law 
Review 76 as saying, "One of the vital, if not the outstanding, advantages 
of pre-trial procedure, is to take the trial of actions out of the realm of 
surprise and maneuvering, whereby an unwary counsel might see the 
just cause of his client lost". In the case of Walker v. West Coast Fast 
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Freight, Inc., C.A, Or. 1956, 233 F. 2d 939, the Court there held that 
one purpose of pretrial is to eliminate surprise by simplifying the 


issues. 


It is ironic that a rule designed apparently to eliminate surprise 
is utilized to circumvent complimentary rules likewise designed to 
prevent the same result and further utilized to bring about the very 
situation it was designed to prevent. ! 


There was no compelling reason why the motion in the instant 
case should not have been made in writing, with notice, and with an 
opportunity to prepare therefor. The facts upon which the motion was 
based were known to the appellee for more than a year prior to the pre- 
trial conference, having been elicited during the course of a deposition. 


It is not conceded by the appellant that her testimony, thus adduced, 
would, as a matter of law, preclude her recovery. Nor is it conceded 
that a party whose deposition is being taken by an opponent must take 
upon himself the burden of amplifying the responses So as to;make out 
a prima facie case on the record. It must be considered that the appel- 
lant's deposition was taken by counsel for appellee, whose purpose was 
not to prosecute the action, but to defend it. The matters elicited were 
thus the negative portion of her case and were made the basis of the 


motion to dismiss. 


The lower Court in granting the motion took it upon itself to 
assume that there would be no other evidence or testimony, favorable 
to the appellant, that would be introduced at the trial, and further that 
her testimony at the trial would be necessarily phrased exactly as that 
in the deposition. These assumptions were both unwarranted. 
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CONCLUSION 


It is respectfully submitted by the Appellant that the Court below 
erred in granting an oral motion to dismiss the Complaint, made with- 
out prior notice, at the pre-trial conference, and that the order of the 
lower Court, thus dismissing the Complaint, should be reversed. 


MACLEAY, LYNCH & MACDONALD 


JAMES GREGG, Esq. 
1625 K Street, N. W. 
Washington 6, D. C. 


Attorney for Appellant 
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1 
JOINT APPENDIX 


[Filed November 16, 1956] 


IN THE UNITED STATES DISTRICT COURT FOR THE 
DISTRICT OF COLUMBIA : 


LAURA V. BROOKS 
1009 Douglas St. N.E. 
Washington, D. C. 


Plaintiff Civil Action No. 4439-56 


vs. 
CAPITAL TRANSIT COMPANY 
a body corporate 

36th & M Streets, N. W. 
Washington, D. C. 


Defendant 


me ee ee ee ee ee ee ee Se ee ee” 


COMPLAINT 
(Damages for Personal Injuries) 


1. The claim for relief herein on behalf of the plaintiff, Laura 
V. Brooks, against the defendant, Capital Transit Company, a corpora- 
tion, is for an amount in excess of THREE THOUSAND DOLLARS 
($3, 000. 00) and is within the jurisdiction of this Court. | 

2. On or about August 23,1955, while a passenger ona motor 
bus owned and operated by the defendant, the plaintiff sustained serious 
personal injuries as a result of a fall in the course of alighting from 
said motor bus. The fall and the resultant injuries to the said plaintiff 
were due to the negligence and carelessness of the defendant in opera- 
ting the said motor bus with the steps thereof in a smooth, worn and 
slippery condition, and in failing to warn the said plaintiff of said 
dangerous condition. : 

3. The injuries sustained by the said plaintiff, Laura V. Brooks, 
as aforesaid, included fracture of certain bones in the left foot and ankle, 
and numerous bruises and contusions, with resultant permanent partial 
disability of said left foot and ankle, severe physical pain and discom- 
fort, loss of employment from August 23, 1955, to December 19, 1955, 


2 
substantial expenses for medical care and treatment for said injuries, 
and the probability of substantial future loss of employment and ex- 
penses for further medical care and treatment of said injuries, all to 
the damage of the said plaintiff, Laura V. Brooks, in the amount of 
TWENTY-FIVE THOUSAND DOLLARS ($25, 000. 00). 

WHEREFORE, the plaintiff, Laura V. Brooks, demands judg- 
ment against the Capital Transit Company, a corporation, in the sum 
of TWENTY-FIVE THOUSAND DOLLARS ($25, 000.00), besides costs. 

/s/ Hugh Lynch, Jr. 


/s/ John J. Pyne 


Attorneys for Plaintiff 
* * aK 


Demand for Jury Trial 
Plaintiff demands a trial by jury on all issues herein. 


/s/ John J. Pyne 


[Filed December 6, 1956] 
ANSWER OF DEFENDANT 
First Defense 
' The complaint fails to state a claim upon which relief can be 
granted against this defendant. 
Second Defense 
1. Defendant admits that on, to wit, August 23,1955, plaintiff 
was a passenger on one of its buses and sustained a fall while alighting 
from said bus which was standing still at or near 15th and Franklin 
Streets, N.E. 
2. Defendant denies that plaintiff sustained any injuries or 
‘damages as the result of any negligence or carelessness on the part of 
defendant or any of its agents, servants or employees. 
3. Defendant is without information sufficient to form a belief 


regarding the allegations of injuries and damages which were allegedly 
sustained by the plaintiff. 
4. Defendant denies the remaining allegations of the complaint 


not herein specifically answered. 








Third Defense ! 
Any injuries and damages which were sustained by the plaintiff 


were the result of the sole negligence and carelessness and/or contri- 
butory negligence and carelessness of the plaintiff at the time and place 


> mentioned in the complaint. 


[Certificate of Service] 


5 [Filed February 28, 1957] 


HOGAN & HARTSON | 
/s/ John J. Sirica | 
Attorneys for Defendant’ 
810 Colorado Building | 


‘ Washington, D. C. 


EXCERPTS FROM DEPOSITION OF LAURA V. BROOKS 
8 EXAMINATION BY MR. CASEY 
Q. Will you state your name, please? A. Laura ileions 


Brooks. 


Q. What is your age, please? A, I was 53 the 20th of 


September. 
5 3 ae * * 
9 Q. How long have you lived in the metropolitan area of 


Washington, D.C. ? A. Well, I have lived around here practically 


ever since around 1918, I guess. 


* * 


* * 


12 Q. We are inquiring, Mrs. Brooks, about an accident which I 


understand you were involved in -- A. Yes. 
Q. -- on August 23,1955? A. Right. : 
Q. You, of course, remember being involved in an accident on 


that day? A. Oh, sure. 


I can't forget that. 


Q. What time of day did your accident occur? A. It happened 


between 9:00 and 9:30 at night. 


*. ak 


* x 


Q. Do you remember whether it was raining or not? 3 A, I 


don't think it was raining. 
* * 
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13 Q. Where did your accident occur, do you recall? A. Fifteenth 
and Franklin Street, Northeast. 
ae * * * 
Q. Where had you come from on the bus? A. I was on the way 
from work. At the time my people were living at 39 -- 
Q. What address? A. 3922 Livingston. 
Q. And were you on your way home? A. To my home. 
14 K x * * 
Q. So this was a typical time for you to be taking the bus home ? 
A. Oh, yes. There wasn't anything unusual about that. 
Q. Did you recognize the bus driver? A. No. I mean, they 
change buses and I don't pay too much attention to them. 
Q. This wasn't a bus driver that you would recognize as a fami- 
liar face on the bus at that time of night? A. No. 
Q. Would you recognize him if he came in here today? A. I 
15 am afraid I wouldn't. 
Q. Did you recognize any of the people on the bus, the passen- 


gers, either as friends or people you frequently saw on the bus? A. No; 


I don't pay much attention to people on the bus. 

Q. Do you know the name or the address or place of business or 
anything that would help us to identify any of the persons on the bus? 
A. No;Ilam sorry. I couldn't help you. 

Q. Has anybody told you since the accident that they wre on 
the bus the night of your accident? A. No. 

Q. Did you have a seat on the bus? A. Yes, I had a seat on the 
bus. 

* ae * * 

17 Q. Will you tell me what happened? A. When I went to get off 

the bus I stepped down and my foot went right under me, slipped on the 
step. It felt like my foot was sliding in something and the first thing I 


knew I was throwed out and couldn't get up. 
* * * 
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Q. You had your arm through the handle of the pocketbook? 

A. I don't even think -- it wasn't this pocketbook I had -- it was in the 
summer. I am not sure whether it had a handle, but Iam almost sure 
it had a handle because most of my pocketbooks do. : 

Q. Are you sure or are you simply testifying that most of your 
pocketbooks have handles that permit you to put your arm through them ? 
A. Iam trying to remember what pocketbook it was. Iam not sure 
about the pocketbook, but most of them do have handles. ! 

Q. Then you can't be sure, as a matter of recalling just how you 

18 were carrying the pocketbook; is that right? A. No, I couldn't 


HK * * * 


@. Which step did you fall from? A. I think it was the second 


step. | 
Q. The second step down? A. Iam not positive. I think it was 


the second step down. 
* * * * 
Q. You had stepped from the floor of the bus to one step and 
then to a second step, which is the one you believe you fell from; is that 
right? A. It happened so quickly I am not sure, but I had stepped down 
a step, I know, before I fell. 7 
19 Q. But you can't be sure whether it was the first or second step 
down? A. I really couldn't say. ! 
Q. Do you know how many steps there are, not counting the floor 
of the bus? A. I don't know whether it's two or three steps. 
Q. And it might have been any one of those; is that right? A, It 
was one of the steps, I know. 
Q. But you don’t know which one? A. No, I don't. 
2 me * 3 
20 Q. I will ask the question again: Can you tell me that you 
21 remember holding onto the side of the bus? A, I ent say that I 


really don't remember. 
a 3 
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22 Q. So it was your left foot that slipped? A. Yes. 
Q. What happened when yourleftfootslipped? A. I was thrown 
out on the ground. 
Q. Did.the left foot slip forward or backward or to the right side 
or the left side? A. I couldn't say. All I know is that it slipped and I 
was thrown out on the ground. 
23 Q. You don't know which direction the left foot slipped; is that 
right? A. No. 
Q. Did you touch anything more on the bus after the foot slipped 
or did you land on the ground? A. I landed on the ground. 
Q. What did you landon? A. The ground. 
Q. On the dirt? A. That's right. 
Q. Is that dirt up on the curb? A. That was -- yes, kind of 
on the curb. 
Q. You didn'tland in the gutter? A. No. 
Q. You landed up on top of the curb in the dirt or a grass spot? 
A. A grass spot. 


* * *” * 


24 Q. Do you remember the position that you landed in? A. I don't, 


but I must have fell on my side. I must have fell on my side because when 


I went to get up I couldn't get up and the driver came up and helped me 
up and sat me on the steps of the bus. 

25 Q. When your fall was over were you facing the bus or facing 
away from the bus? A. I don't know how I was facing because he came out 
and helped me get back to the bus and I sat on the steps. 

Q. Do you know what you slipped on or what caused you to slip? 
A. I slipped on the steps. 

Q. .Did you examine the steps after the fall? A. No, honey, I 
couldn’t, the way my side was hurting me. I didn't examine anything. 

Q. Had you boarded the bus through the front door? A. Yes. 

Q. And did you get up the steps all right that time when you were 
boarding the bus? A, Yes, I got up all right. 

Q. Did you notice anything unusual about the steps when you were 
getting on the bus? A. No, I didn't pay any attention to them. 
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Q. You didn't look at them and didn't notice anything unusual 
about it? A. Other than when I went to get off. ! 

Q. I meant when you goton. A. No. WhenI got onl didn’ t pay 
any attention to them. : 

26 Q. Now, when you were going down the steps when you were 
leaving the bus and before you fell, did you notice anything unusual about 
the steps? A. They looked a little shiny. : 

Q. They looked shiny? A. Yes; a little shiny, yes. 1 didn't 
pay any particular notice. 

Q. Did you notice anything else about them? A. No, I didn't. 

Q. After your fall did you look at the steps again? A. No, I 
didn't look at the steps. ! 

Q. Has anyone ever told you anything about the steps e that bus ? 
A. Oh, Lord, no. : 

Q. No one has told you of anything unusual being on iis steps 
or anything about the condition of those steps since the accident? A. No, 
I haven't talked to anybody about them. : 

Q. So if there was any foreign matter on those steps you don't 
know anything about it, do you? A. No. ! 

Q. Do you have any reason to believe, either from what others 
have told you or what you have observed, that there was anything on those 
steps that shouldn't have been on those steps? A. Other than I hada 

27 feeling that there was something slippery on the steps. 

Q. Has anyone ever told you anything about the steps? A. No, 

I haven't talked with anyone about them. 

Q. And you haven't seem them since you fell? A. No. 

Q. Do you know the number of the bus that you fell from ? A. No, 
Ido not. I really don't. 


a * * * 


Q. As you fell you didn't touch the steps? When your foot slipped 
you fell right out of the bus and onto the dirt; is that right? A. Yes. 

Q. What type of shoes were you wearing at the time of the fall? 
A. It was a Spectator, brown and white Spectator. ! 
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PRETRIAL MEMORANDUM 
Statement of Facts 

On or about August 23, 1955, the plaintiff, while a passenger on 
a motor bus owned and operated by the defendant sustained personal in- 
juries as a result of a fall in the course of alighting from said bus, 
which bus was standing still at or near the intersection of 15th and 
Franklin Streets, N.E., Washington, D. C. 

Negligence Claimed 

Plaintiff alleges that the fall and resultant injuries were due to 
the negligence and carelessness of the defendant in operating the said 
motor bus with steps thereof in a smooth, worn and slippery condition, 
and in failing to warn the said plaintiff of said dangerous condition. 

Injuries Sustained 

As a result of the fall, plaintiff sustained injuries including a 
fracture of certain bones in the left foot and ankle, numerous bruises 
and contusions, with resultant permanent-partial disability of said left 
foot and ankle, severe physical pain and discomfort, loss of employ- 
ment, substantial expenses for medical care and treatment for said 
injuries, and the probability of substantial future loss of employment 
and expenses for further medical care and treatment of said injuries. 


Special Damages 


Dr. Joseph R. Young, treatment $300. 00 
Casualty Hospital, hospitalization 220. 85 
Loss of wages, 17 weeks at $30 per week 510.00 
Nursing care, 13 weeks at $20 per week 260. 00 


Transportation and medicines 69. 35 
Orthopedic shoes, 3 pairs at $12.95 38.85 
Total $1, 388.05 


Respectfully submitted, 
MACLEAY, LYNCH & MACDONALD 


By /s/ James C. Gregg 
1625 K Street, N. W. 
Washington 6, D. C. 





56 [Filed May 29, 1958] 
PRETRIAL MEMORANDUM | 

That on behalf of the D., I at this time move for a dismissal on 
the ground of the Ps. failure to state a cause of action at Pretrial and in 
support of this motion I call Your Honor's attention to the entire record 
in this case and particularly to the Ps deposition which was taken under 
oath pursuant to proper notice and in which she repeatedly denied either 
personal or hearsay knowledge of any defective condition on the Ds bus 
that caused her fall. : 

The Court grants the Motion. 


/s/ F. Dickinson Letts 
Judge - 


57 [Filed June 5, 1958] 
ORDER ! 

This cause came on to be heard at this term ata pretrial pro- 
ceeding. Upon consideration of the defendant's motion to dismiss this 
cause, on the ground of the plaintiff's failure to state a cause of action 
at pretrial, and upon consideration of the plaintiff's written pretrial 
statement, and upon consideration of the entire record including the 
deposition of the plaintiff, it is this 5th day of June, 1958, 

ORDERED that the said motion be granted and that this cause be 


dismissed with prejudice. 





/s/ F. Dickinson Letts 
Judge ; 


[Certificate Of Service ] 





58 [Filed June 18, 1958] 
NOTICE OF APPEAL | 
Notice is hereby given this 18th day of June, 1958, that Laura V. 
Brooks appeals to the United States Court of Appeals for the District of 
Columbia from the judgment of this Court entered on the 5th day of June, 
1958 in favor of Capital Transit Company against said Laura v. Brooks. 


/s/ James C. Gregg | 
/s/ Charles E. Channing, Jr. 
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59 [Filed June 27, 1958] 
DESIGNATION OF CONTENTS OF RECORD ON APPEAL 
Pursuant to Rule 75(a) of the Rules of Civil Procedure, the 
plaintiff-appellant hereby designates the following portions of the record, 
proceedings, and evidence to be contained in the record of her appeal 
from the final judgment herein: 
1. Complaint. 
Defendant's Answer to Complaint. 
Plaintiff's Pre-Trial Statement. 
Pre-Trial Order dated May 29, 1958. 
Order of Dismissal dated 5th day of June, 1958. 
Notice of Appeal filed on the 18th day of June, 1958. 
Statement of Points on which appellant intends to rely, 


- Pe Se S 


served herewith. 
8. This Designation. 
MACLEAY, LYNCH & MACDONALD 


By /s/ Hugh Lynch, Jr. 
/s/ C. E. Channing, Jr. 
/s/ James C. Gregg 


Attorneys for Plaintiff 
[Certificate Of Service] 


60 [Filed June 27, 1958] 
STATEMENT OF POINTS 
The points upon which the appellant intends to rely on this appeal 
are as follows: 
1. The Court erred in granting the Motion of the defendant to 
dismiss the Complaint, and in dismissing the Complaint 
at the close of the Pre-Trial proceeding. 
MACLEAY, LYNCH & MACDONALD 


By /s/ Hugh Lynch, Jr. 
/s/ C. E. Channing, Jr. 
/s/ James C. Gregg 
Attorneys for Plaintiff 


[Certificate Of Service] 


’ 
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61 [Filed July 3, 1958] 
DESIGNATION OF RECORD ON APPEAL ! 
Pursuant to Rule 75(a), Federal Rules of Civil Procedure, the 
defendant-appellee hereby designates the following portion of the record, 
proceedings, and evidence to be contained in the record of appeal from 
the final order herein: : 
1. The plaintiff's oral deposition. 
2. This designation. : 
HOGAN & HARTSON 
By /s/ Francis L. Casey, Jr. 
Attorneys for Defendant 
[Certificate Of Service] : 
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ROBERT I. THIEL 


(i) 


QUESTIONS PRESENTED 


In the opinion of the appellee the questions presented are: 


i. 


If at a pretrial proceeding, it appears to the pretrial court 
upon consideration of the entire record, including the plain- 
tiff's pretrial statement and deposition, that the plaintiff has 
failed to state a cause of action, is it erroneous for the 


pretrial court to entertain and grant the defendant's oral 


’ motion to dismiss the plaintiff's action. 


Has a plaintiff stated a cause of action at a pretrial pro- 
ceeding when she alleges that she fell while alighting from 
a bus due to the negligence of the defendant carrier in 
maintaining the steps of the bus in a smooth, wort and 
slippery condition, if upon consideration of the entire 
record it appears conclusively that the plaintiff neither 
observed any element of that condition while boarding, 
alighting or sitting on those steps, nor does she know of 
any source of evidence of the existence of the alleged condi- 
tion. 








COUNTERSTATEMENT OF THE CASE 


SUMMARY OF ARGUMENT oe 
ARGUMENT: 
I, There Was No Procedural Error In Entertaining And Granting 
Appellee’s Motion To Dismiss This Action For The Appellant's 
Failure To State A Cause Of Action At The Pretrial Proceeding 
There Was No Substantiv. Error In Granting Appellee's Motion 


To Dismiss This Action For The Appellant's Failure To State 
A Cause Of Action At The Pretrial Proceeding  - * 


CONCLUSION 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit 


No. 14, 593 


LAURA V. BROOKS, 


Appellant, ! 

v. ! 

CAPITAL TRANSIT COMPANY, 
a corporation, Appellee. | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


This action was instituted by the appellant in a complaint filed 
in the United States District Court for the District of Columbia against 
the appellee. This complaint alleged that while the appellant was a 
passenger on a bus owned and operated by the appellee she was injured 
as a result of a fall as she was alighting. The complaint alleged that 
the fall was the result of the carelessness and negligence of the appellee 
“in operating the said bus with the steps thereof in a smooth, worn and 
slippery condition, and in failing to warn the plaintiff of said condition." 
(J.A. 1). At the pretrial proceedings herein, the appellant again relied 
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upon an alleged "smooth, worn and slippery condition” and the failure 
of appellee to warn her of that condition.. (J.A. 12). Whereupon the 
appellee called to the Pretrial Court's attention the entire record in 
this case, including the deposition of the appellant and moved the Court 
to dismiss the cause on the grounds of the appellant's failure to state a 
cause of action at the pretrial proceeding. (J.A. 13). This motion was 
granted after argument of counsel and this appeal followed. (J. A. 13). 


The deposition of the appellant, which was considered by the pre- 
trial court, revealed that the appellant's case rested solely upon her 
own testimony. She knows of no witnesses to her fall, she would not 
recognize the bus driver, she recognized none of the passengers on the 
bus, she does not know the names or addresses of any of the passen- 
gers, no one has subsequently told her that they were passengers on the 
bus (J.A. 4), and no one has told her anything of the condition of the 
steps of which she complains. (J. A. 4,7,8,9). She denied that any 
passenger, the police, the bus operator or she made any remark after 
the fall about the condition of the steps, the cause of her fall or the 
fault involved. (J. A. 8,9). 


The transcript of the interrogation of her in the deposition demon- 
strated that she was unaware of any facts to support the liability alle- 
gations of smooth, worn and slippery steps that had been made on her 
behalf in both her complaint and pretrial statement. (J. A. 1, 12). 





As to “smoothness, " she conceded that she did not know whether 
the steps from which she fell had non-skid ridges (J. A. 9) or the criss- 
crossed gridiron design that was on the treads of the bus steps ina “ 
picture shown to her. (J. A. 10,11). As to whether they were "worn", 
she stated that she did not know and that she was unable to say whether 
the steps were brand new or old. (J.A. 9). As to a "slippery" condition, 
she admitted that the only thing that she knew was that she slipped. 
(J.A. 9). She did not know the direction in which her foot slipped (J. A. 6) ' 
and she did not know of any foreign matter on the steps, (J. A. 7), even . 
though she entered the bus on those steps (J. A. 6) and sat on them after 
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she was helped up from her fallen position (J. A. 8). She did not ex- 
amine her shoes after the fall and does not know if there was anything 
unusual on them. (J. A. 8). When asked if she noticed anything unusual 
about the steps as she was alighting, she could say only that they 
"looked a little shiny." (J. A. 7,9). By “shiny” she meant that they were 
"metal steps", "brass-looking steps" or "silver steps". (J. A. 11). 


The balance of her description of the accident is similarly unre- 
markable and devoid of support for her allegations of a worn, smooth 
and slippery condition. 


In summary the deposition establishes that the appellant entered 
the bus on these steps, alighted on these steps and sat on them after her 
fall and that at no time did she observe a worn, smooth or slippery con- 
dition - this being a mere surmise from the fact that she fell. As to the 
allegation that they were "worn" she testifies that she could not say that 
they were brand new or old. As to the allegation that they were smooth, 
she cannot say if they had non-skid ridges or were cut with a criss- 
cross gridiron. As to the allegation that they were Beet she can 
only say that she fell. 


SUMMARY OF ARGUMENT 


i. | 
There was no procedural error by the District Court in enter- 
taining and granting appellee's motion to dismiss appellant's case for 
failure to state a cause of action at pretrial. 


The procedure involved has repeatedly and recently been approved 
by this Court in decisions affirming identical actions of the District 
Court in three recent cases involving exactly the same procedure. 


Since the instant motion was made in the course of a "hearing or 
a trial" it is expressly exempt from the provisions of Rule 7(b) Fed. R. 
Civ. P. which requires motions other than those made ata "hearing ora 


trial" to be made in writing. Similarly, Rule 6(d) has no application as 
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it applies only to written motions, whereas the instant motion was 


made orally. 


0. 
There was no error of substantive law by the District Court in 


granting the motion in question. 


The motion was not to dismiss the complaint, which was sufficient 
in and of itself. The motion was to dismiss appellant's cause of action 
and it was made and granted upon consideration of the entire record. 
This record disclosed that the allegation of negligence upon which appel- 
lant relied was the maintenance of a "smooth, worn and slippery condi- 
tion" on the steps on which appellant fell. While the allegation stated a 
cause of action, the record conclusively demonstrated that the appellant 
was without knowledge of any fact that would support an inference that 
any of the constituents of this condition were present, even though she 
had boarded the bus on these steps, alighted on them and sat on them 
after her fall. Further, she was without knowledge of any source of 
evidence of this condition either from a witness to the fall or the condi- 
tion of the steps or through an utterance of the bus driver, the investi- 
gating police or her fellow passengers. 


It was evident therefore that the appellant was without a cause of 
action against the appellee and the motion to dismiss was properly granted. .« 


ARGUMENT 
I. 7 
5 


THERE WAS NO PROCEDURAL ERROR IN ENTERTAINING 
AND GRANTING APPELLEE'S MOTION TO DISMISS THIS 

ACTION FOR THE APPELLANT'S FAILURE TO STATE A 4 
CAUSE OF ACTION AT THE PRETRIAL PROCEEDING 





The procedural features of this appeal are not novel. They have . 


been reviewed and approved by this Court on at least four occasions. 


Biaggi v. Giant Food Shopping Center, 100 U.S. App. D. C. 338, 244 F. 2d , 
786 (1957); MacMaugh v. Baldwin, 99 U.S. App. D.C. 247, 239 F.2d 67 | 





) 


(1956); Jurin v. Wiltshire Parkway, Inc., 99 U.S. App.D.C.187, 238 


F.2d 263 (1956); Swank v. Capital Transit Co., 95 U.S. App. D. C. 127, 
220 F. 2d 807 (1955). 


In each of the above cited cases oral motions to dismiss were 
made by the defendant at pretrial on the ground that the plaintiff had 
failed to state a cause of action. In each case the motion was granted 
and in each anateie the plaintiff's appeal to this Court resulted in an 
affirmance. Appellant's brief does not cite these authorities nor at- 
tempt to make her attack on the procedure below compatable with the 
established precedent in this jurisdiction for dismissal of a case upon 
oral motion at pretrial proceedings where the party asserting the claim 
fails to state a cause of action. Indeed, such an effort would be doomed 
to failure as there is no significant distinction between the instant case 


and the Biaggi, MacMaugh, and Swank cases, supra. 


Rule 16, Fed. R.Civ. P., 28 U.S.C. A. provides in part that the 
pretrial court shall make an order, "which limits the issues for trial. " 
Where a plaintiff's pretrial presentation raises no genuine issues as to 
the defendant's liability the pretrial court cannot frame liability issues 
in its order and therefore no order other than one of dismissal is appro- 
priate. Since the pretrial order, "controls the subsequent course of the 
action, unless modified to prevent manifest injustice," it would be idle 
to permit a plaintiff to proceed to trial under an order that did not define 
a single genuine issue as to the defendant's liability to him. : 


Appellant's contentions that the order dismissing her cause vio- 
lated Rules 6(d) and 7(b) Fed. R. Civ.P., 28 U.S.C.A. are without merit. 


1h Biaggi v. Giant Food; MacMaugh v. Baldwin; and Swank v. Capital 


Transit Co., supra, the propriety of the order of dismissal was directly 
in issue on the appeal. In Jurin v. Wiltshire Parkway, Inc., supra, the plain- 
tiff-appellant did not seek relief from the order of dismissal for 16 months. 
Then a motion for relief from the order was denied by the District Court and 
this Court affirmed on the ground that no excuse for not seeking relief more 
promptly was shown and the requirements of Rule 60(b) Fed. R. Cav: P., 28 
U.S.C. A. had not been met. 
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Rule 6(d), which provides for notice of the hearing on a written 
motion that cannot be heard ex parte, pertains only to written motions, 
while the appellee properly made the motion under review orally. 


The instant motion could not feasibly be made as a written motion 
and it is exempted from the general provisions of Rule 7(b) which re- 
quires all motions to be made in writing except those "made during a 
hearing or a trial.” The reason for this exemption is evident. Prior to 
a hearing or trial a party cannot accurately anticipate the inadequacy in 
his opponent's proof that will make a motion for a directed verdict on 
that ground appropriate, the improper event that will require a motion 
for a mistrial, the proffer of proof that will necessitate a motion for an 
evidentiary ruling nor the insufficiency of a pretrial statement that will 
call for a motion to dismiss. Such motions are incidental to the hearing 
or trial and are timely only in the course of the proceeding. To enter- 
tain such motions orally is necessary, and does no violence to an orderly 
adjudication of the case as such motions are recorded in the minutes of 
the hearing or trial (as is the case here, J. A. 13) and thus need not be 
reduced to writing and notice thereof given. Hammond-Knowland v. 
Hartford-Connecticut Trust Co., 26 F. Supp. 292 (D. C. Conn. 1939). 


There was therefore, no procedural error in the action of the pre- 
trial court. Rule 7(b) excludes motions of this sort from the general re- 
quirement that motions be made in writing and Rule 6(d) makes notice 
of hearing on a motion necessary only in the case of a written motion. 
The District Court entertained appellee's motion under a procedure that 
had been repeatedly approved by this Court in a series of cases that are 


procedurally identical with this case. 





II. 


THERE WAS NO SUBSTANTIVE ERROR IN GRANTING 

APPELLEE'S MOTION TO DISMISS THIS ACTION FOR 
THE APPELLANT'S FAILURE TOSTATE A CAUSE OF 
ACTION AT THE PRETRIAL PROCEEDING 


It is noteworthy that none of the five contentions upon which the 
appellant presents this appeal asserts that she stated a cause of action 
at the pretrial proceeding. : 


Her complaint charged the appellee with negligence in that the 
steps of the bus from which she was alighting were ina "gmooth, worn 
and slippery condition."' Her brief correctly maintains that this consti- 
tuted a sufficient complaint. which was not the proper subject of a 
motion to dismiss. However, litigation proceeds beyond the posture 
where a sufficient complaint in itself suffices to entitle a plaintiff to’ 
proceed. For instance, he must state a cause of action at pretrial. 


Biaggi v. Giant Food Shopping Center, supra; MacMaugh v. Baldwin, 
supra; Jurin v. Wiltshire Parkway, Inc., supra; and eee v. Capital 
Transit Co., supra. 


The order of the District Court did not simply dismiss the com- 
plaint, as appellant conceives. It dismissed appellant's cause for her 
failure to state a cause of action at pretrial after consideration of her 
pretrial statement and the entire record, which included her deposition. 
As this Court explained in MacMaugh v. Baldwin, supra, where the 
complaint also was in itself sufficient, the dismissal at pretrial was a 
dismissal of the cause and not of the complaint and it was predicated 
upon consideration of the entire record. The distinction is the difference 


between a mere dismissal of a complaint without prejudice and a final 


adjudication on the merits. 


The appellant admitted in her deposition that she knew nothing of 
the alleged smooth, worn and slippery condition of the steps and that she 
did not know the name, address or place of business or anything else 
that would help identify any of the other passengers on the bus. She 
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boarded the bus on these steps, alighted on them and sat on them after 
her fall, yet she never noticed anything unusual about them. Further, no 
one has ever told her anything about these steps. She saw no foreign 
matter on the steps at any time and she did not examine her shoes after 
her fall to determine if there was anything unusual on them. Neither the 
bus driver, nor the investigating police officers, nor the other passen- 
gers saidanything about the steps, that was heard by her. 


As to whether the steps were smooth she could not say whether 
the steps had a gridiron design cut into them as shown in a photograph 
of steps that she could not distinguish from the steps on which she fell. 
She does not know if the steps in question had non-skid ridges or not and 
although they looked "shiny", she meant by that that they were metal, 
brass or silver looking steps. 


As to whether the steps were worn, she admitted that she did not 
know if the steps were old or brand new. 


As to whether the steps were slippery she knew only that she 
slipped. 


This record is very similar to the record in MacMaugh v. Baldwin, 
supra, where appellant's decedent died as the result of a fall on steps in 
appellee’s home. There the appellant, decedent's wife, testified in her 
deposition that decedent had started down the steps and had fallen while j 
descending. She could not testify as to the cause of the fall. In affirm- 
ing the order dismissing appellant's action for failure to state a cause 
of action at pretrial, this Court held that there was no evidence of negli- " 
gence which caused decedent's death. That opinion cites Reece v. 
Capital Transit Co., 97 U.S. App.D.C. 274, 230 F. 2d 824 (1956); where- 
in this Court said: 


“The evidence left the cause of Mrs. Reece's fall so 
uncertain that the jury should not have been permitted 
to speculate that her injuries were attributable to the 
appellee’s negligence.” 1 
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Obviously a jury could do no more than speculate as to the cause 
of Mrs. Brooks‘ fall. The record demonstrates that she is unaware of 
any defect in the steps on which she fell and she knows nothing of the 
cause of her fall, other than the fact that she slipped. : 


Appellant's pretrial presentation amounts to no more than the 

proof of the plaintiff in Brown v. Capital Transit Co., 75 U.S. App. D.C. 
337, 127 F. 2d 329 (1942), wherein the plaintiff also slipped while alight- 
ing. She “couldn't see that there was anything wrong, but there must 
have been something wrong or it would not have pulled the heel off my 
shoe."" In affirming a verdict direct in the defendant's favor at the close 
of the plaintiff's case, this Court held that the jury could have only specu- 
lated as to the cause of the plaintiff's fall under her proof. : 


Appellee does not contend that the appellant had a duty to make out 
a prima facie case in her deposition. However, she must state a cause 
of action at pretrial. At pretrial she persisted in founding her case on 
an allegation of a smooth, worn and slippery condition, when the record 
conclusively demonstrated that she did not observe any element of this 
condition while boarding, alighting or sitting on these steps and that she 
knew of no one who possessed knowledge of the alleged condition. Her 
counsel had drafted a sufficient complaint, but upon consideration of the 
record at pretrial it became obvious that the liability allegations were 


not based upon any evidence available from appellant or any other source. 


The cause was therefore properly dismissed. 
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CONCLUSION 


The order dismissing appellant's action for failure to state a cause 
of action at the pretrial proceeding was a proper and efficient course 
Since the procedure observed has been repeatedly approved by this Court 
and since appellant's pretrial statement, when considered in the light of 
the entire record, failed to state a cause of action. 


Respectfully submitted, 


FRANCIS L. CASEY, JR. 


810 Colorado Building 
Washington, D. C. 


Attorney for Appellee 


HOGAN & HARTSON 
Of Counsel 








